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BRIEF OF APPELUEE 


JURISDICTION 

Tees iUrrscdiucvieme Gr the United States District 
Beurt to entertain appellant's petition for a writ of 
habeas corpus is conferred by Title 28 United States Code 
Peepi10on 2253, which makes a final order in a habeas corpus 
proceeding reviewable in the Court of Appeals when a 
certificate of probable cause has issued. 

STATEMENT OF THE CASE 
Peer ocecdings in the state courts. 

Appellant, Jewell C. Beasley, was convicted upon 
mee piea of guilty in the Superior Court of San Diego 
County of robbery in the first degree and on July 13, 1949, 
Bermectivenced to the state prison for the time prescrived 


iby law. 


No appeal was taken from this judgment of conviction. 


AMpepolrcetton [Cr “alvwriue Of Habeas corpus was 


denied by the California Supreme Court on July 7, 1965. 


ieee Ocecdings in the federal Courts. 


OnvAteuse 5, 1965, Sixteemeyears after his 
Seaviction, appellant Tiled an application for a writ of 
PaeeascCOrpus In tie United States District Court, Northern 


Peotvract of California, Southern Division. On that same 


date, an Order to Show Cause was issued. Appellee, respondent 


wor, tiled a2 Return to the Order to Show Cause on August 25, 


1965. Appellant filed a Traverse to the Return to Order to 
Show Cause on September 3, 1965. On October 27, 1965, the 
Peeeerc, COUPrL appointed counsel to represent appellant in 
further Mie Cece emer Ore Une mweoury. 

Wie Distr ct Coure tmereagiter ordered thay an 
Permccholary Hearing be Melawana tne Nearing was conducted 
before the District Court on November 8, 1965 and January 5, 
1966. Thereafter, additional points and authorities were 
inmece by the respective parties. - 

On February =fgmmooO,etme District Court déeniedsine 
petition for writ of habeas corpus, discharged the Order to 
Show Cause and dismissed the proceedings. The District 
Court concluded that appellant's plea of guilty was not the 
product of coercion but rather the result of a considered 
choice as he hed previously been identified by tne robbery 
Victim as the perpetrator and had been further implicated 


nN 
Cc. 


by his codefendant. ‘The court also deternined that 
petitioner's claim that he made certain incriminating 
statements prior to being advised of his constitutional 
Rights was foreclosed since the United States Supreme 
Peet s ruling in Becebe@o v. Illinois, 378 U.S. 478 (1964) 
eould not be retrospectively applied. Finally, the court 
concluded that appnellant was advised of his rUeaae vO Counsel! 
during the proceedings against him in the courts of the 
ewate of California and that appellant knowingly and 
mivelligently waived that right. 

On February 25, 1966 a certificate of probable 
wesc Was issued by the Honorable Albert C. Wollenberg, 
Judge of the United States District Court for the Northern 
Drstrict of California, Southern Division. On March cs 
1966, a notice of appeal was filed. 

SUATEMENT OF FACTS 
A felony complaint charging appellant with 


mobbery was filed in the Municipal Court of the San Diego 


Judicial District on June 1, 1949. On June 3, 1949, appellant 


Wes arraigned on the complaint and was advised of his rights. 


Appellant was arraigned on the complaint and at that time 
the court advised appellant of his right to be represented 
by a lawyer at all stages of the proceedings. Appellant 


affirmatively stated he did not wish to be represented by 


Pounsel. Appellant was released on bail a few days after his 


fae-st and remained at large until the day of his sentencing, 


oe 


Moly 14, 1949, 

On June 21, 1949, appellant appeared before the 
eUperior Court of San Diego County for arraignment on the 
information filed subsequent to the proceedings in the 
Pie ioal Court. The reporter's notes of the proceedings 
mapouperior Court were destroyed after ten years (Govt. 

Code § 69955). At that time the trial judge informed 
pepeliant of his right to be represented by counsel. Judge 
William A. Glenn of the San Diego Superior Court presided 

ee the arraignment and sentence. of appellant and testified 

as to his customary practice and procedure wnich he followed 
ee that time. It was established by Judge Glenn that it 

was his invariable practice to advise a defendant appearing 
fi a criminal case that he was entitled to be mepmecen Ted 
Byman attorney at all stages of the proceedings, that if the 
defendant was without funds and wished the assistance of 
counsel the court would appoint an attorney to serve without 
@narge. The defendant was given-a copy of the information 
and a transcript of the proceedings held at the preliminary 
hearing and was advised that he could have witnesses summoned 
in his behalf and that he could confront and cross-examine 
the witnesses called by the State. The judge carefully 
interrogated every defendant to determine that the defendant 
knew of his right to counsel and that the defendant was 
Meking a Knowing and intelligent waiver of his right to 
fe ee one thee ne Ceternig@ed this from all the circumstances 


4, 


including the defendant's attitude, demeanor and apparent 
Pacerstanaing OW his explanation. If the defendant indicated 
eaae Ne wished tO proceed witnout counsel and enter a plea 
ex curity Judge Glenn then informed Emenee rendané of tne 
Pemsequences Of such a plea. in this case, Judge Glenn 
euaved that he would specifically inform the appellant 
Beasley that the crime of robbery was punishable in the 
eee prison for a verm of five years to life. Furthermore, 
wees timewucee Glenn had becore him and had reviewed 
mae transcript of the preliminary hearing when appellant 
Mea aemitted his participation in the robbery. Judge Glenn 
micmea ter eceepved appellant's plea of guilty. The appellant 
Poomimappeared before the trial court a few weeks later on 
July 13, 1949 for sentencing. After having read anc 
pememcered the probation report the court denied appellant's 
application for bail and asked appellant why he had committed 
mroecraime. Appellant replied that it was because of his 
Crinking. The court then asked appellant if he had any legal 
Pause FO Show why judgment should not be pronounced against 
mem. The appellant answered, “No, sir." 
SUMMARY OF APPELLEE'S ARGUMENT 

Simece tie eopeltans in his brief on appeal 

Meseevandoned his trial court claims that his judgment 


imcomyiction was the result of a eoerced plea of guilty 


2 


3 


ieomieeUmMenes to appellant"s sole remaining contention, 
Piao Uc, Ciauelte Was deprived of his right to counsel 


map une Stabe Collet proceedings . 


af 


APPELLANT KNOWINGLY AND INTELLIGENTLY WAIVED 
HES COnS@®?TUlTIONAL RIGHT TO COUNSEL 


pie Cmassl cecet ini clon Ommrme test tO be 
aoolveo im Gevermining whether an effective waiver of 
mecOnstLcubional raght has Been Eoreconmtalned in 
mommeaon v. Zerbst, 304 U.S. 458 (1938). A waiver is 
Prainarily an intentional relinquishment or abandonment 
Diem kKnown rPigmo Or pDrivilere. This determination of 
Wie eiermepnere Nas Deen an imvelligent waiver of the 
right PoOmecOuice ws teCeDpend,  lamesech Case upon tle 
peoureibar facts and circunstances surrounding that 
@ease, including the backgreunc, experience and conduct 
peeriemaceiscd., ihe applvcation of @this rlexable 
ponceard was recently realtiirmed by this Court in Wilson 
feeearris, 351 M.2d-840 (Oth Cir. 1965). 

The following factors relevant to determining 
the issue of competent waiver were established in the 
District Court: = | 

Appellant was a literate adult twenty-one years 
of age at the time of his conviction. He was gainfully 
employed as a painter at a-salary of about $76 a week. 
He was released on bail shortly after his arrest and 


6. 


m-jetined Or) bail throughout the various proceedings until 
the day sentence was imposed. 

On June 3, 1949, when initially brought into 
routs Lor arraignment on the complaint eee hare watch 
Roooery appellant was informed of his right to be 
represented by counsel at all stages of the Drececdimnes.. 
Pweerlanly aifirmatively steted that he did not wish to 
Pemecepeescemived by counsel. Appellant thereafter testified 
mma, While admitting his Sart ieee in the robbery, he 
meeempved tO place the pramary culpability on his companion, 
Peraeunieavley. Thus; the evidence clearly Supports the 
meccime Of Municipal Judge Phillip Smith of tne San Diego 
iM@nacipal Court that the appellant was aware of his right 
Po leral Pepreseitation end Hnowimely and intelligently 
Waived that right at the preliminary hearing. 

Thereafter on June 21, 1949, appellant appeared 
Meeeerraignmenu if the San Dieeo Superior Court before 
@eaee William Glenn. Since the transcript of this 
mia ccen-year-old proceeding had been destroyed, Judge 
Piem testified as to his practice and procedure at that 
fame. Tne trial Judge's testimony established that upon 
Mmeomarralgnment in Superior Court, a defendant was given 
pmeopy Of the information and the preliminary hearing 


transcript; was advised that he could have witnesses summoned 


Poetcleod) FO be represented by an attorney at all stages of 
mhe proceedings and that if the defendant was without 
minds and wished the assistance of counsel the court 
would appoint an attorney. It was established by Judge 
fem that he carefully interrogated every defendant to 
determine whether or not he was making an knowing and 
mereoiligeny waiver Ol his right to counsel. If the 
defendant indicated he did not desire counsel and wished 
Pomplead guilty, Judgse Glenn informed him of the 
femcequences of such a plea, that is, that he would have 
Meecitically informed the appellant that the crime of robbery 
Pe wourto tebe Angune stave prison for a term of five years 
ifee; AC the time of accepting the plea, Judge Glenn 
had before him and had reviewed the transcript of the 
preliminary hearing wherein appellant admitted his 
Peel cipation in the robbery. 

Pramilebaom or tie above particular facts and 
PiecumsStances Surrounding appellant's entry of a guilty 
plea compels the determination that appellant intentionally 
melinguished the right to counsel, which right was known 
Memniam at the time of his plea. 

Meoe lVaneis a0utacking the valicity of a conviction 
Meeecoeupon his pléa of guilty entered in the San Diego County 
Piperior Court over sixteen years ago. A judgment of 


B@aviction based upon such a plea of guilty is not likely 


Membe set 2side, See Johnson v. Zerbst, supra at 468. In 


Peeecking Mis conviction on the basis of denial of his 

SConsbrcucional right vo counsel, appellant has the burden 
Peeoreving SWeh denial by a preponderance of the evidence. 
Pee Jonnson v. Zerbst, supra at 468-69; Moore v. Michigan, 


Poems. 155, 161 957) Watts vaUnited States, 273 F.2d 


epee 1-1 mor Cire O5o)e) cert. denieagmso2 U.S. 9820960). 
it must not be forgotten that the official state record 

here indicates that appellant was duly arraigned in the 
Eeperior Court. in properly arraigning appellant, une 
Pmerror court, being bound to follow the law of this 

state, California Penal Code section 987, necessarily 
determined that appellant competently, knowingly and intel- 
misentvly waived counsel. 

UNgumctave Coury judees found im court proceedings 
sixteen years ago that appellant then competently waived his 
mee FCO counsel. Judge Glénn was in a position to observe 
appellant and to evaluate his responses. Certainly, "the 
demeanor, the facial expression and the responses made by the 
accused soon may convincingly disclose vo an expervenced 
memal judge whether the accused is ae Maen tly and 
lnderstandingly waiving his constitutional right." Davis v. 
momeed States, 123 F.Supp. 407, 412 (D.Minn. 1954), aff'id., 
mucmaned oa (Sth Cirgg1955), cert. denied, 351 U.S. 912 


050). Appellant attempts to attack the sufficiency of 


Pe ee eters = Ours COncerning the possible 


1But there is no such constitutional formula which must be 
followed by a state trial judge in order to determine 
Swhether a criminal defendant has completely waived his right 
Beeo counsel. See United States v. ueeyess. 247 F.2d 496, 499 
Sed Cir. 1957). Von Moltke v. Gillies, 332 U.S. 708 (1947), 
Swhich is cited by appellant for this proposition, imposes 
*no such checklist of inquiry on state courts. 
8 Lie wi Veron cla inguiry waite Mr. Jutstiee 
9 Black outlined in Von Moltke as Wass Rosa Ved 
10 waiver of counsel was subscribed to by only four justices 
Jlof the Court. Of course, "lack of agreement by a majority 
12 of the Court on the principles of law involved prevents it 
13 from being an authoritative determination for other cases." 
14°See United States v. Pink, 315 U.S. 203, 216 (1942). More- 
15 over, the requisites discussed in Von MoMtme have not. ta 
16 Epoeciice's knowledge, been adopted by either the United 
17 States Supreme Court or any Court of Appeals as an absolute 
18 constitutional standard eseimseewiLcie any alleged waiver sol 
19 counsel must be measured. See, e.g., Twining v. United 
POeStates, 321 F.2d 432, 434-35 (5th Cir. 1963). 
21 Secon hem OMe Olu ice  nvelved sa federal 
B2 conviction to which Rule 11 of the Federal Rules of Criminal 
25 Procedure applied. Thus, Mr. Justice Black spoke of "the 
Memsolemn duty of a federal judge." 332 U.S. at 722. And the 
Memeotrts of ‘npeal apparesntiy have understead the requirements 


26 discussed in Von Moltke to be INS ta won ot 
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imeawed to federal cases. See, e.g., United States v. 
Mester, 2h7 F.2d 496, 499-500 (2d Cir. 1957); Aiken v. 
meced States, 296 F.2d 604, 606-07 (4th Cir. 1961): United 
Peeces Vv. Smith, 337 F.2d 49, 55 (‘th Cir. 1964); United 
Peates v. Diggs, SOM Ade S2ORNesO (6theeir. 1962); Shelton 
feeUaiced States, 242 F.2@ 101, 112 (5th Cir. 1957). 

Even though the standards discussed in Von Moltke 
may in fact furnish “certain guidelines for the District 
Courts," even in these courts vane ultimate issue is simply 


P@ether the accused knowingly and intelligently chose to 


Waive counsel." United States v. Smith, supra at 55. 
iam roles sn appetlanu'’s Casewadvised fim 


Pepeeoe ists including Ghe right to court-appointed counsel, 
inquired Ci otiomcdes een OmEcCOmnse lw and Mirormed fim of the 
nature of the charge and the punishment prescribed for the 
Steremce. Further the trial court as a result of being 
Mattar with the transcript of the Rcehtinary hearing was 
Meee on tie appellant's version of wiat had occurred and the 
percumstances in mitigation of the offense. With all of 
these facts before him and upon his observance of the 
appellant's answers and demeanor the judge concluded that 
appellant competently waived counsel. Thus, it would appear 
mmeat the trial court's action was in essential compliance 
with the formula set forth in Von Moltke. Assuming that the 


meee CSecr ieee 1h yon olive] was not rollowed in every 


Lae @evaid such eee) 5 eee tne determination 


—_——— 


i 


2 


3 


4 


5 


6 


peeeauver and render the proceedings unconstitutional. See 
miken v. United States, supra at 606-07; accord, Shelton v. 
Umaved States, supra at ll2; United States v. Lester, supra 
at 499. 

PpieiVate ead NOlwingacatve a desire for counsel 
eae in fact distinctly declared his desire to proceed 
Peeemout counsel. Tne Constitution does not require 
mame in Criminal proceedings the services of an attorney be 
merced upon a defendant efamnss Nis wishesme, Von Moltke v. 
melies, 332 U.S. 708, 724 (1948); Johnson v. United States, 
ome F.2d 855, 856 (8th Cir. 1963); United States v. Redfield, 
[eee esupp. 559 (D.Nev. 1961), aff'd per curiam, opinion 
meee 295 .2d 249 (9th Cir. 1961), cert. denied, 369 U.S. 
803 (1962). 

Ole OmUNeRcCOnpe line Circumstances presen 
Mmemeases Trelieqad upon by appellant in his brief are present 
Meron ii the imstant case, appellant was fully aware of 
the fact that he was entitled to counsel including court— 
Peeoinved cotmsel. Here, appellant was not held in jail 
Purine the proceedings but rather was free on bail. Likewise 
appellant was aware of the consequences of rejecting legal 
Pewee and entering a plealor guilty, including the precise 
Sentencing consequences. Appellant was truly informed of his 
rights and the nature of the charge against him and the 


Peecence indicates nis clear and consistent cacsire to pleac 


Mes telsely advised, offered any inducement or coerced. 


meeneune contrary, he made his desire emphatically clear to the 


3 


4 


5 


6 


Moumvs, to which he also indicated his guilt of the crime 
eiareed. 

Vegeta Wiswnouy Cenied his CoOnslLitutional right 
Bemcounscel! by the state courts, nor was he compelled to 
meeer 2 plea without the advice of counsel. His conviction 
Mets, toaerciore, Upom a plea of guilty freely and voluntarily 
Pmbered after being fully seed DYSUhnewsGete courts of 
oes right to counsel including nis right to court-appointed 
feuicel, Thus a consideration of the surrounding facts and 
megeuinoteamces COmpels the conclusion that he intelligently 
Pender suaidinaly rejecved the court's offer of counsel. 

| CONCLUSION 

HOrmenew reasons sstaved above, if is respectiuily 
miei Moumulat tine Order of the District Court denying 
moet lant's petition for a writ of habeas corpus should 
Pemattirmed . 


Dated: September 21, 1966. 
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ieeertity taet in connection with the preparacien 


preenis brief, I 


have examined Rules 18 and 19 of the 


Merced states Court of Appeals for the Ninth Circuit 


Seeechat in my Opinion this brief is in full compliance 


with these rules. 
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